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1. Pursuantto the provisionsof reference(a), Subject, hereinafterreferredto asPetitioner,
filed enclosure(1) with this Board requestingthat his naval record becorrectedto show, in
effect, that hewas found fit for duty and dischargedfor a reasonother thanphysical
disability, sothat he mayqualify for enlistmentin the Army.

2. TheBoard, consistingof Ms. Taylor and Messrs.Pfeiffer and Swarensreviewed
Petitioner’sallegationsof error andinjustice on 8 April 1999 and,pursuantto its regulations,
determinedthat the correctiveaction indicatedbelow should be takenon theavailable
evidenceof record. Documentarymaterial consideredby the Board consistedof the
enclosures,naval records,and applicablestatutes,regulationsand policies.

3. TheBoard,having reviewedall the factsof recordpertainingto Petitioner’sallegations
of errorand injusticefinds as follows:

a. Beforeapplyingto this Board,Petitionerexhaustedall administrativeremedies
availableunderexisting law and regulationswithin theDepartmentof the Navy.

b. Enclosure(1) was filed in a timely manner.

c. Petitionerservedon activeduty in theNavy from 22 August 1988 to 2 February
1993, whenhe was releasedfrom activeduty and transferredto the TemporaryDisability
RetiredList (TDRL) due to the residualsof an injury to his left leg. Basedlargelyon the
resultsof an examinationconductedon 5 October1994, theRecordReviewPanelof the
PhysicalEvaluationBoard determinedthat his condition waspermanentand ratableat 20%.
Petitioneracceptedthosefindings on 13 April 1995, and wasdischargedby reasonof
physicaldisability on 2 June1995.



d. In correspondenceattachedasenclosure(2), the Board wasadvisedby the Director,
NavalCouncil of PersonnelBoards(NCPB), in effect, that Petitioner’srequestdoesnot
warrantany changein thefindingsof the PhysicalEvaluationBoard. He notedthat the5
October1994 TDRL evaluationindicatesthat Petitioner,who workedfull time asa computer
technician,complainedof persistentlow backpain aggravatedby sitting more than 30
minutes,walking, or lifting up to 30 pounds. The pain rangedfrom 4/10 to 7/10, depending
upon activities,andwas localizedto the lower back. Petitionerhad had a constantpressure
typepain beforethe left femoral intramedullaryrodwas removedfrom his femur two months
earlier,andthen had intermittentpain in the left knee. Hehad an acheand occasional
nocturnalawakenings,but no effusions. He treatedthe discomfortin the kneewith moist
heat,andduring cold weather,he had to ambulatewith a caneand occasionallyworea knee
brace. Two monthsafterremovalof the intramedullarynail, hehad no complaintsof pain in
theleft thigh, buttockor hip. Physicalexaminationrevealedno acutedistress,a slightly
antalgicgait on the left with canein right handand kneesleeveon left knee. In the opinion
of the examiningphysician,it was “...likely that afteran adequateperiodof recoveryand
rehabilitationfrom the removalof the intramedullarynail from theleft femur that hewill be
ableto be returnedto full duty.” In theopinion of the Director, NCPB, Petitionerwas
clearly unfit for duty during October1994, but not sufficiently impairedto warranthis
retentionon the TDRL. Accordingly, the PhysicalEvaluationBoardactedproperly by
removinghim from theTDRL.

e. Petitionercontends,in effect, that sincethe removalof therod from his left femur,
he hasregainedfull rangeof motion in his left leg, with no discomfort. Heunderwenta
pre-enlistmentphysicalexaminationon 6 May 1997 at the Los Angeles Military Entranceand
ProcessingStation,and was foundqualified for enlistmentin theArmy, but he cannotenlist
becauseof thebasisfor his dischargefrom theNavy. He maintainsthat he did not contest
the findingsof the PhysicalEvaluationBoard becausehewasadvisedby a military attorney
that it would be fruitless to do so, becausetheNavy would neverallow him to return to
duty.

CONCLUSION:

Upon review and considerationof all the evidenceof record,and notwithstandingthe
commentsof theDirector, Naval Council of PersonnelBoards,the Board concludesthat
Petitionerwasquestionablyfit for duty at the time of his dischargein 1995. In this regard,
it acceptsPetitioner’scontentionthat the symptomsreferableto his left leg clearedat some
time after surgicalhardwarewas removedfrom his leg and prior to his dischargefrom the
Navy; that hewas foundphysically qualifiedfor enlistmentin the Armed Forcesduring May
1997; and that the authorof the 5 October 1994TDRL evaluationreportbelievedthat
Petitionerwould be ableto be returnedto full duty after a furtherperiodof recoveryand
rehabilitationfrom the removalof surgical hardwarefrom his leg. The Boardbelievesthat
he should havebeenretainedon theTDRL for a short additionalperiod, or alternatively,
reevaluatedat sometime prior to 2 June1995, whena moreaccurateassessmentof his
fitnessfor furtherservicecould havebeenmade.



In view of the foregoing,the Board finds theexistenceof an injusticewarrantingthe
following correctiveaction.

RECOMMENDATION:

a. That Petitioner’snaval record becorrectedto show that he was not dischargedby
reasonof physicaldisability on 2 June1995; that on 31 May 1995, thePhysicalEvaluation
Board, acting for the Secretaryof the Navy, found him fit for duty; that hedid not consent
to reenlistat that time; and that hewasdischargedfor the convenienceof thegovernmenton
2 June1995.

b. Thata copy of this Reportof Proceedingsbe filed in Petitioner’snaval record.

4. It is certified that a quorumwaspresentat theBoard’sreview and deliberations,and that
the foregoingis a trueand completerecord of theBoard’sproceedingsin theaboveentitled
matter.

5. Theforegoing reportof the Board is submittedfor your review and action.
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